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and (2) Whether the second painting was violative of a trust relation. The 
first of these points has been discussed in a previous number of this maga- 
zine, Vol. 3, Mich. Law Rev. 559. It is, therefore, needless to comment upon 
it except to say that the overwhelming weight of authority is to the effect 
that in order to uphold a right of privacy and to be within the cases sup- 
porting that doctrine, there must be a "right of property, of contract express 
or implied or some right arising out of a trust relation." One of the leading 
cases on this subject is Atkinson v. Doherty & Co., 121 Mich. 372, where it 
was held an injunction would not lie against a cigar manufacturer for print- 
ing the portrait of the complainant's deceased husband on cigar boxes with 
the words "John Atkinson Cigars" underneath. A full and exhaustive dis- 
cussion of the principles involved will be found in this case. See also 4 
Harvard Law Rev. 193, 89 Am. St. Rep., note 842; Roberson v. Rochester 
F. B. Co. et al., 171 N. Y. 538, 89 Am. St. Rep. 828. For a contrary doctrine, 
see Pavesich v. New Eng. L. In. Co., 122 Ga. 190. The decision of this case, 
however, was based on the second point above set forth. The plaintiff by 
painting a second portrait committed a breach of the contract. He violated 
the confidential relations existing between him and the defendant. He must, 
therefore, take the consequences. Levyeau v. Clements, 175 Mass. 376, 50 
L. R. A. 397. The decision may also be supported on the ground that there 
is an implied contract not to use the photograph for any other purpose than 
that specified. Moore v. Rugg, 44 Minn. 28. In the case of Prince Albert v. 
Strang, 13 Jur. 507, the right is denied, not because there is a violation of an 
implied contract, but because of a violation of the right of privacy. The 
dissenting judge based his opinion upon the legal maxim that where one 
knowingly accepts services, performed by another, he is legally bound upon 
an implied contract to pay for them. This is good law but not applicable to 
the present case. It is founded upon the supposition that the plaintiff had 
property rights in the portrait. This, however, is not the case. The moment 
the plaintiff commenced the second portrait he violated his original contract 
and new rights thereby arose in favor of the defendant by virtue of the 
breach. On the other hand, suppose the defendant refuses to pay and sur- 
renders the portrait. The artist, by merely permitting the portrait to hang 
upon the wall violates the right of privacy of the defendant. Therefore, 
from the viewpoint of the dissenting judge he must either pay for the por- 
trait or surrender it. If he surrenders it, he will be obliged to litigate his 
rights in an injunction proceeding against the plaintiff to require him to 
keep the portrait out of sight. The better view seems to be in accord with the 
principal case which, by the way, is only following the weight of authority. 

Corporations — Ultra Vires. — Suit by one Hill, for himself and in behalf 
of other stockholders of defendant, the Atlantic and North Carolina Railroad 
Company, to annul the lease by said company of its franchise, rights, priv- 
ileges and property, to the Howland Improvement Company. Defendant 
company was empowered in its charter to "farm out the right of transporta- 
tion over said railroad *■ * * ." Held, Mr. Chief Justice Clark dissent- 
ing, that said act of leasing was not ultra vires. Hill et al. v. Atlantic & 
N. C. R. Co. (1906), — N. C. — , 55 S. E. Rep. 854. 
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A charter identical in every way with that of the defendant was con- 
strued a9 above in m State v. Railroad, 72 N. C. 634; State v. Railroad, 73 N. C. 
527, 21 Am. Rep. 473. On the principle of stare decisis this court considers 
itself bound to follow those decisions. The phrase "farm out the right of 
transportation" appears to be a relic of the infant days of railroading, and 
hence this case is of little general importance. State v. Railroad, 72 N. C. 
634, 649; Harden v. North Carolina R. Co., 129 N. C. 358, 40 S. E. 184. 

Criminal Procedure — Indictment Must Negative Exception in Stat- 
ute. — The defendant was indicted and convicted under a statute which pro- 
vides that : "If any male person shall abduct or elope with the wife of another, 
he shall be guilty of a felony, and upon conviction shall be imprisoned not 
less than one year nor more than ten years : Provided, that the woman, since 
her marriage has been an innocent and virtuous woman : Provided, that no 
conviction shall be had upon the unsupported testimony of any such married 
woman." Held, that an indictment for the offense must negative the excep- 
tion in the first proviso. State v. Connor (1906), — N. C. — , 55 S. E. Rep. 
787. 

It is well established that, when a statute creates a substantive criminal 
offense, the description of the same being complete and definite, and by sub- 
sequent clause, either in the same, or some other section, or by another 
statute a certain case or class of cases is withdrawn or excepted from its 
provisions, these excepted cases need not be negatived in the indictment. 
In such a case, a defendant charged with the crime, who seeks protection by rea- 
son of the exception, has the burden of proving that he comes within the same. 
State v. Heaton, 81 N. C. 543. The rule is frequently stated, "that, when a 
proviso in a statute withdraws a case from the operations of the body of the 
section, it need not be negatived in the indictment." The test here suggested, 
however, is not universally sufficient, and a careful examination of the prin- 
ciple will disclose that the rule and its application depend, not so much on 
the placing of the qualifying words, or whether they are preceded by 
the terms "provided" or "except," but rather on the nature, meaning, and 
purpose of the words themselves. And, if these words, though in the form 
of a proviso or an exception, are in fact, and by correct interpretation, but a 
part of the definition and description of the offense, they must be negatived 
in the bill of indictment. State v. Abbey, 29 Vt. 60, 67 Amer. Dec. 754; 
State v. Burton, 138 N. C. 576, 50 S. E. 214; Clark, Crim. Pro., pp. 272, 273; 
State v. Crowder, 97 N. C. 432, 1 S. E. 690. Particularly on abduction, see 
Amer. & Eng. Enc. Law, Vol. 1, p. 21 and note. It will be observed that 
in States which hold the contrary view on indictment for abduction, the 
decisions are put on the ground, that the crime, by their statutes, in no way 
depends upon the character of the person abducted. People v. Demousset, 
71 Cal. 611, 12 Pac. Rep. 788. Clark and Brown, JJ., dissent from this hold- 
ing on the ground that the proviso withdraws from the punishment, denounced 
upon the man who abducts or elopes with the wife of another, the case where 
such wife has not been "since her marriage an innocent and virtuous woman." 
Furthermore, this is a matter of defense not a part of the offense, and the 



